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Today, many developing countries are increasingly dependent on foreign direct investment (FDI)
as a means of development. This shift should be seen as a positive step towards economic
independence of the countries. Foreign direct investment brings significant economic benefits
such as increased exports, government concession revenues, employment, technology transfer
and infrastructure improvements. According to the UNCTAD report’, the most tangible benefit
of direct investment is its contribution to economic stability and long-term self-sufficiency.
However, FDI can also pose risks to host countries or their populations. Along with the risk of
recession from sudden capital outflows and the crowding out of nascent domestic industries?,
mismanaged FDI foreign investment can lead to environmental degradation, human and animal
health risks, and erosion of security and local culture. According to Buckley®, FDI, particularly
in the extractive sector, often poses significant negative impacts that require careful management
and mitigation in consultation with local communities. are investments that can show the secret.
Consequently, there is increasing international pressure to hold foreign investors accountable for
their transactions, which can negatively impact host country citizens”.

International investment law has been criticized for harming the interests of Western
multinationals, vulnerable host countries in the developing world, and more specifically, the
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people living in them®. The main reason for this is of course because it is more liberally
regulated than developing countries (in order to attract more investment, countries regulate this
sector less and provide many facilities and freedoms for investors) in certain places, human
rights, labor and environmental abuses is the existence of facts of possession®.

Indeed, many modern International Investment Treaties (I1As) are beginning to take into account
the social interests of host countries. On the other hand, disputes arising under more than 2,500
international investment treaties at the level of multinational enterprises (MNESs) are usually
resolved through secret arbitration between investors and the state, allowing for little public
participation. Simply empowering host countries to regulate FDI in domestic public policy by
balancing the rights and obligations contained in the IIA is not sufficient’. In order to fully
address the concerns of civil society stakeholders (referring to individuals or groups other than
investors and governments), these individuals should be directly involved in resolving disputes
with foreign investors. The resolution of such disputes should be practical, that is, it should be
accessible, independent, it should not be pressured in any way and it should be possible to reach
effective solutions®. A number of alternative dispute resolution mechanisms have emerged for
these groups in recent years, reflecting a growing awareness of the importance of stakeholder
rights in international investment law.

Alternative Dispute Resolution (ADR ) and argues that strategies such as mediation are
important tools for addressing stakeholder claims against foreign investors. The article begins
with a brief description of the advantages of ADR and the disadvantages of existing international
investment arbitration in terms of practical access for stakeholders other than investors and
governments®. It then discusses informal dispute resolution systems available to aggrieved
groups and individuals through international development banks, which provide financing and
insurance for some direct investment in developing countries. The article then examines informal
dispute resolution processes established'® by TK home states, particularly the new alternative
dispute resolution process operating under the auspices of the Organization for Economic Co-
operation and Development.

Advantages of ADR

Access to justice can be greatly improved by using alternative dispute resolution methods such
as mediation or conciliation. A number of advantages of alternative dispute resolution have been
cited by scientists. In general, both civil litigation and arbitration are aimed at determining the
winners and losers and result in the resolution of the related disputes.

Bringing the parties to mutually alternative negotiation results is especially important and
problematic in situations where the parties want to maintain long-term relations, including large-
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scale projects involving investment or foreign investment. ADR is conducted by consensus and
aims to reach a mutually acceptable solution. ADR, unlike ordinary national courts, can bring
specialized knowledge to disputes (for example, in ADR, the parties' intentions, willingness to
compromise, principles and arguments are socially emphasized, and they are not molded by
law), however, this advantage is less important for contractual arbitration in specialized
investment courts. They are strict and may deprive the parties of their right to procedural control.

On the other hand, although ADR mechanisms vary, they are generally not tied to a strict
procedural framework, as they favor practical solutions that require compromise and negotiation.
In addition, ADR processes can be cheaper than national courts or international arbitration,
because they are less regulated by law and do not require the establishment of liability, special
legal services':. Since many ADR services can be operated locally or remotely via
telecommunications, travel is not required, which also reduces costs. Finally, more formal
procedures can be intimidating for noncommercial litigants, especially those from cultures
unfamiliar with courtroom disputes. In this sense, ADR is much more accessible and practical
for use by stakeholders in developing countries.

One of the most commonly used methods of ADR is mediation. **In mediation, a neutral third
party helps both parties reach an agreement that is acceptable to both parties. The work of the
mediator can be evaluative, which evaluates the legal essence, or facilitative, aimed at helping
the parties to identify problems.'® If the mediation is successful , that is, an agreement is reached,
the parties may later decide to formalize the agreed decision in a binding contract. In another
type of ADR, known as conciliation (conciliaiton), a third party takes on a more interventionist
role, bringing the two parties together and suggesting possible solutions'*. The term mediation is
often synonymous with conciliation and may include fact-finding as well as ombudsmen.
Ombudsmen are independent officials who investigate and decide public complaints about
maladministration, often using mediation as part of their dispute resolution procedures™.
Currently, alternative dispute resolution methods are widely used. For example, national courts
in England and Wales should encourage parties to use ADR when resolving cases where the
court considers it appropriate to resolve the case by alternative means, i.e. where possible out-of-
court'® resolution is encouraged. Similar policies exist in other jurisdictions and are common
law'” and has led to the rise in popularity of ADRs over standard civil litigation in other legal
systems®®. In particular, China has a long tradition of using mediation as a means of resolving
disputes™®. ADRs, especially mediation, are widely supported by a number of scholars as an
effective means of resolving disputes in an international context. *The United Nations Charter
clearly refers to ADR methods, including mediation and conciliation, as a method of resolving
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disputes between states alongside the courts®.
Admissibility of state courts to interested parties in resolving 11A-related disputes

The lack of accessible legal infrastructure at home and abroad poses a number of challenges for
stakeholders in FDI-affected communities vis-a-vis foreign investors. Domestic courts in
developing countries are often underfunded, expensive or lack independence®. Furthermore,
most disputes dealt with under the 1A do not involve common issues such as employment,
culture and social welfare that are commonly faced by community groups®. Generally, the
primary function of the I1A is related to the provision of substantive and procedural protection
for investors, and for this reason, hearing in state courts may not be appropriate in some cases.

Some home country courts of multinational companies are attempting to extend their jurisdiction
over claims arising from foreign torts. This has been done through tools such as the US Alien
Tort Claims Act or the UK case of Lubbe v Cape. However, as noted above, traditional courts
may not be the most appropriate avenue for investment disputes. First, it can be very expensive
for non-commercial parties, especially if it is in a foreign jurisdiction. In addition, civil claims of
this nature may be inappropriate for less formal claims involving foreign investors' lack of
sensitivity to the needs of local communities, since in such cases the legal facts required to be
proven in civil claims may be inappropriate. difficult to prove.

The acceptability of international tribunals for the parties involved in resolving I1A-related
disputes

International tribunals provide limited assistance to interested parties in claims against foreign
investors. Other interested parties may be allowed to participate as** amicus curiae in investor-
state arbitration of IlA violations before the International Center for Settlement of Investment
Disputes (ICSID), but this requires the consent of the investor and the parties and has been done
in limited circumstances®®. Moreover, such cases are highly formalized and can be difficult to
implement, especially if the arbitration is organized abroad.

ICSID offers an informal conciliation procedure to resolve disputes, but unlike the ICSID
arbitration mechanism, conciliation is only available to government parties or investors; There is
no provision allowing non-participating but interested persons to participate. 2The UNCITRAL
Arbitration Rules, which are frequently used in international commercial arbitration between two
investors?’, also do not involve third parties and do not provide for the use of ADR. Some
agreements of the World Trade Organization (WTQO) are related to international investment, such
as the General Agreement on Trade in Services (GATS), but the WTO dispute settlement system
is available only to its member states (sometimes involving NGO the right is granted).

Settlement of disputes with development banks

Addressing the above-mentioned stakeholder engagement gap in investment disputes Study
internal accountability mechanisms for resolving disputes in the world's leading development

2! United Nations, Charter of the United Nations, Article 33.
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banks that finance development-related projects is reflected in installation trends®.

Development banks' dispute resolution systems are largely similar in terms of objectives and
processes across all banks. Stakeholders can claim violations of the lender's own policies and, in
some cases, actions by the investor or borrower that have caused or will cause environmental and
social harm. A mediation option is a common feature of this process, allowing for preliminary
review and disclosure of disputes while maintaining confidentiality. Scholars note that
development bank accountability mechanisms are generally very easy to use and user-friendly,
which ensures effective participation of claimants in the process. However, the effectiveness of
various banking dispute resolution systems in addressing stakeholder concerns is still unclear.
The main reasons for this are, of course, their relatively short-term experience and the
abbreviated presentation of publicly available information. However, there are also reports that
mediation has been used successfully in a number of cases.

While Development Bank ADR systems have been lauded as a way of increasing access to
justice for interest groups that may be disadvantaged by the effects of direct investment,
Development Bank-financed investments is a very small part of all direct investment for
developed countries. Development banks' dispute resolution jurisdiction extends only to projects
financed by that bank?®.

It should be noted that many of the world 's leading private investment banks have adopted the
Equator Principles, which guide the assessment and management of social and environmental
risks in project financing. The Equator Principles require borrowers, not lending banks, to
provide "grievance mechanisms" for aggrieved communities, the specifics of which vary by
lending institution®°.

A more detailed analysis of how this principle has been implemented in the context of FDI in
developing countries is beyond the scope of this article. While many investors profess adherence
to the Equator Principles, they do not clearly state how and when these processes are used or
whether they use ADR methods such as mediation in such situations.
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